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only in case the contractor, owner or architect demanded the agree- 
ment or written valuation, while the contract provided for the mak- 
of changes without regard to such valuation except where the same was 
demanded. 

It was contended that plaintiffs could not recover because they 
pleaded the contract as originally made and not as modified. The 
court sustained the general rule that the pleader can recover only on 
the contract alleged, and not upon some other or different contract, 
but here the contract expressly provided for the changes, and that 
"the same shall in no way affect and make void this contract . . . 
and this contract shall be held to be completed when the work is fin- 
ished in accordance with the original plans as amended by such 
changes, whatever may be the nature and extent thereof." It was held, 
therefore, that there was no new or substituted contract; that the ac- 
tion was for damages for breach of the original contract whereby 
the contractor had in effect agreed to construct the building accord- 
ing to the plans and specifications as they were at the time of the 
signing of the contract amended by such changes as might be made 
during the progress of the work. L. H. J. 

Tide Waters: Title to Submerged Lands: Right of Public to Hunt.— 

The legislation of the State of California has not shown, it seems, any 
intention to renounce the rights of the public in regard to navigation 
and fishery over tide and swamp lands, even when sold into private 
ownership. 1 In other words, the person acquiring such lands under 
purchase from the State takes them (at least so long as they remain 
submerged), subject to these paramount public easements. Whether 
these important rights extend so far that the State may, in the interest 
of commerce and navigation, revoke such grants is, according to the 
principal case, an open and pending question. 2 There is the authority 
of the United States Supreme Court which would seem to warrant the 
conclusion that this can be done by the Federal government without 
compensation to the owner of the soil. 3 And a recent case in New 
York sustains the same proposition with respect to the power of the 
States. 4 Again, whether lands permanently covered by such waters can 
be granted away at all, under the legislation of this State, is still an 
unsettled question in this field of law abounding with such questions, 
and the Supreme Court in the present case suggests more than a 
doubt whether the legislature has authorized such grants. 5 And over 



1 Forestier v. Johnson, 44 Cal. Dec. 471, decided Oct. 1, 1912. 

2 "The question of the validity and effect of such patents, as affect- 
ing the right of the State to vacate them or retake the lands is involved 
in other cases now pending before this court." Forestier v. Johnson, at 
page 474. A recent Oregon case holds such grants valid. Corvallis etc. 
R. R. Co. v. Benson, 121 Pac. 418 (Ore. 1912). 

3 Scranton v. Wheeler, 179 U. S. 141 (1900). 

* Blue Point Oyster Co. v. Briggs, 198 N. Y. 287; 91 N. E. 846 (1910) 
5 "Conceding that they (the provisions of the Political Code) au- 
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and above all this, there remains the wide question whether the legis- 
lature would have the power to grant away such lands, — the doubt in 
this matter arising from the doctrine of the Chicago Water Front case, 
where the proposition is advanced that the State could not part with 
extensive portions of such lands for the reason that the title to the 
same is held by the sovereign in trust for the people. 6 It would seem 
doubtful, even if this theory as to title were admitted to be sound, 
whether the courts in such a case could declare the legislative act void under 
a vague and undefined jurisdiction to preserve public rights though 
no particular constitutional provision has been violated. 

The able and full discussion in the principal case of the nature of 
the purchaser's interest in tide lands seems to have thrown into the 
background the real point in litigation which was whether citizens of 
the State had a right to hunt on public waters, where they covered pri- 
vate lands. The learned court, without citation of authority, assumes 
that since the public may come and go as they please in boats over 
such lands, they may do what they please while in the boats. This 
seems to be a non sequitur. It is not clear that the hunting right is 
necessarily, or even reasonably, incidental to the enjoyment in the 
fullest sense of the navigation right, in the same way as, for example, 
the right to anchor is incidental to the latter right. If the principal 
right had been the right to hunt on these lands, it is clear that the 
right to go on them would have been necessarily incident to the pri- 
mary right, but the converse, we submit, is not true, — the primary right 
to go on the lands does not by its own force carry the secondary right 
to hunt while there. It has been held that members of the public 
have no right to dig sand and gravel from such lands, 7 yet it must be 
conceded that such a right is more closely connected with that of navi- 
gation than the right involved in the present case, for the sand and 
gravel may be used for the purpose of ballast. If the owner of the 
lands lived in a house-boat it might readily be conceived that the dis- 
charge of firearms over his lands might be attended with grave an- 
noyance to him, — and that he could live there in a house-boat must 
be recognized, provided that such residence does not interfere with 
navigation, in which event he is guilty of a public nuisance. Could any 
one say that he was guilty of such nuisance in maintaining a house 
which interfered with the right of the people to shoot game? 

The analogy of the use of the highway is against the court's view. 
It has often been held that highways exist only for the purposes of 
travel, and that one who uses them for the purpose of shooting at birds, 8 
of frightening game, 9 of taking notes of the "racing form" of horses 



thorize the sale of the soil covered by water at ordinary high tide." 
Forestier v. Johnson, at p. 475. 

6 Illinois Central Railway v. Illinois, 146 U. S. 387, 453 (1892). See 
comments in 18 Harvard Law Review, 361. 

'Broxton v. Bressler, 64 111. 488 (1872). 

s The Queen v. Pratt, 4 Ellis & Blackburn, 860 (1855). 

'Harrison v. Duke of Rutland (1893), 1 Q. B. 142 (C. A.). 
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being trained in adjoining fields, 10 or of giving an exhibition of jug- 
gling, 11 exceeds the license which the law gives him and becomes a 
trespasser as against the owner of the fee of the land over which 
the highway exists. If the learned court is correct in the opinion that 
the right to hunt is merely an incident to the right of navigation, why 
not also the right of fishing? Yet this latter right has always been 
regarded as a separate and distinct easement. Besides these suggestions 
based on analogy, there is direct authority to the point that the 
public has no right to hunt on public waters, if the land covered by 
them is held in private ownership. 12 

O. K. M. 

Warehouse Receipts: Effect of Transfer Order Endorsed on Non- 
Negotiable Receipts: Uniform Warehouse Receipts Act. — In view of the 
fact that it deals with a subject hitherto practically unconsidered in 
this State, the case of Callahan v. Marshall, 1 commends itself for a 
brief note. The essential points may be summarized as follows: Dur- 
ing the months of February and March, 1909, the defendant Marshall 
deposited quantities of wine with the plaintiff, a warehouse man, and 
took from him non-negotiable warehouse receipts. About April 1st, 
1909, the plaintiff sold out his entire interest in the warehouse business 
to the defendant Heise. Thereafter the plaintiff became the transferee 
by indorsement of the defendant Marshall's receipts. Defendant Heise 
never attorned to the plaintiff, who now joins him with defendant Mar- 
shall in a suit to gain possession of the wine. So far as appears from 
the report of the case, Heise interposed no affirmative defense. Held, 
that plaintiff's right to recover is not affected by the fact that the re- 
ceipts were non-negotiable, inasmuch as it appears that the intent of 
the transferor was that the transferee should have a right of possession 
in the property which they represented. Judgment allowed against 
both defendants. 

It may be worthy of notice that the court disregards the fact that 
there was no attornment by defendant Heise to the plaintiff, though this 
would have been essential at common law, to a change of possession by 
the transfer of warehouse receipts. 2 The same rule seems to have 
been adopted in the courts of those States which recognize strictly non- 
negotiable warehouse receipts. 3 No cases directly in point with Calla- 
han v. Marshall have ever been decided in California; those which we 



10 Hickman v. Maisey (1900), 1 Q. B. 752. 
"Blodgett v. City of Boston, 8 Allen 237, 240 (1864). 
"Sterling v. Jackson, 69 Mich. 488; 37 N. W. 845; 13 Am. St. R. 
40S (1888). 

1 126 Pac. 358 (Aug. 20, 1912). 

2 Williston on Sales, pp. 697-698, n. 11 and cases cited; and cf. id. p. 
103, n. 21. 

» Gill v. Frank, 12 Ore. 507; 53 Am. Rep. 378 (1885); Hallgarten v. 
Oldham, 135 Mass. 1 (1883). 



